Tuesday,  7  October  1?4? 


INTERNATIONAL  MILITARY  TRIHJNA, 
FOR  THE  FAR  EAST 
Chambers  of  the  Tribunal 
T nr  Ministry  Building 
Tokyo,  Japan 


PROCEEDING  IN  CHAI'BERS 
On 

Paper  1290  -  Motion  of  HIROTA.  Koki,  for  an 

order  to  propound  certain  inter¬ 
rogator  ies  to  the  Honorable  Sir 
Robert  Crairie,  former  ambassador 
of  Great  Britain  to  Japan,  by  cable. 


Before: 


HON.  SIR  "’ILLIAH  ‘7EBB, 

President  of  the  Tribunal  and 
Member  from  the  Commonwealth  of 
Austral io . 


Reported  by: 

Philip  Kapleau 
Court  Reporter 
I1TFE 
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The  proceeding  was  begun  at  1315* 

THE  PRESIDENT:  "hat  is  this  application? 

MR.  YAJ1A0KA:  I  wish  to  appear  on  behalf  of 
HIROTA,  Koki  on  the  motion  for  an  order  to  propound 
certain  interrogatories  to  Sir  Robert  Craigie,  former 
ambassador  to  Japan,  by  cable.  It  is  paper  No.  1290. 

The  reasons  in  support  of  the  application  are 
sufficiently  set  forth  in  this  paper,  and  the  proposed 
interrogatories  to  be  propounded  are  set  forth  and 
appended  to  the  application. 

T  request  that  an  order  be  issued  by  your 
Honor  in  accordance  with  said  application. 

THE  PRESIDENT :  Mr.  Comyns  Carr. 

IIR.  COMYNS  CARR:  I  am  afraid  I  object  to  al¬ 
most  all  the  interrogatories  in  detail,  to  a  greater  or 
less  extent. 

No.  2,  as  it  stands,  invites  a  vague  essay. 

I  suggest  that  it  might  be  altered  to  read:  "Please 
state  in  reasonable  detail  what  was  the  extent  of  your 
official  and  private  acquaintance  with  HIROTA,  Yoki 
during  your  service  as  ambassador  in  Japan."  Otherwise 
he  might  write  a  whole  essay. 

Question  No.  3  is,  in  our  submission,  altogether 
too  vague:  ""Thile  Mr.  HIROTA  occupied  the  office  of 
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Foreign  Minister  and  Prime  "inister  did  he  ever  advise 
you  with  respect  to  the  attitude  of  the  Japanese  Govern¬ 
ment  toward  relations  with  Great  Britain  and  all  other 
foreign  countries?"  He  might  append  half  of  his  book 
in  answer  to  that  ouestior.  Our  submission  is  that  it 
should  be  made  much  more  specific  than  that.  If  they 

are  referring  to  a  particular  occasion,  they  should  men¬ 
tion  it. 

Then  No.  4:  "During  your  service  in  Japan  did 
you  ever  observe  or  obtain  reliable  information  with 
respect  to  the  exertions  on  *he  port,  of  T>.  HIROTA  tend¬ 
ing  to  arrest  extreme  views  entertained  in  some  quarters 
in  Japan'"  That  is  an  entirely  leading  question;  "relia¬ 
ble  information"  invites  unlimited  hearsay  without  source. 

As  to  No.  5,  the  only  objection  there  is  that 
Sir  r.obert  Jraigie  can't  answer  anything  about  the  /tmeri- 
can  Government;  he  can  answer  about  the  British  Government 
i  nave  nc  objection  to  that  question  otherwise. 

No.  6  is  a  leading  question,  begging  the  roirt 
at  issue .  because  it  speaks  of  the  "accidental"  shelling 
of  the  LADY3IRD,  which  word,  in  my  submission,  should  in 
anj  case  come  out.  Put  apart  from  that  we  alreadv  have 
the  official  explanation  in  evidence  that  Nr.  HIROTA  eave 
and  all  that  -  Lr  Robert  Craigie  can  do  is  repeat  it  from 
memory,  and  so  for  +hat  reason  I  object  to  that  question 
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altogether . 

ues t, ion  No.  7  7  object  to  altogether,  because 
~  is»  in  effect,  asking  for  Sir  Robert  Craigie's  opinion 
or.  the  very  questions,  one  at  least  of  which  --  the  other 
isn't  phrased  in  accordance  with  the  Indictment,  at  all  — 
but  one  of  which  at  least  the  Tribunal  has  to  determine. 
The  first  one  isn't  phrased  according  to  the  Indictment. 
That  ls  not  the  allegation  of  the  Indictment;  the  second 
one  is.  The  'irst  one  if  properly  phrased  and  the  second 
one.  anyway,  ore  the  very  questions  which  the  Tribunal 
has  to  determine,  and  it  does  not  make  it  any  the  less 
an  invitation  to  his  opinion  because  it  begins  "Did  you 
ever  observe  any  activity  on  the  pert  of  Vr.  HIROTA  or 
the  Japanese  Foreign  Office  tending  to  show  ..."  7hether 
it  tends  to  show  or  not  is  asking  for  his  opinion. 

As  to  Mo.  8,  how  could  he  know  the  basic  reasons 
*  which  influenced  Japan  not  to  accept  the  Brussels  invita¬ 

tion?  The  most  he  can  say  is  what  they  told  him,  and  T 
object  to  that  question. 

No.  9  is  again,  a  leading  question,  assuming 
kr*  HIROTA  raake  efforts,  and  furthermore,  it  invites 
his  opinion  about  matters  which  he  couldn't  possibly  know. 
He  can  know  vfth  regard  to  the  latter  part  of  the  ques¬ 
tion  what  communications  HIROTA  made  to  him  with  regard 
to  restoring  peace  in  China,  but  he  can't  know  what 


HIROTA  did  outside  of  that. 

Cues t ion  No.  10  is  one  to  which  Sir  Robert. 
Crnlgie  couldn't  possibly  give  an  answer  except  in 
general  hearsay. 

No.  11:  "Do  you  have  any  information  with 
respect  to  Mr.  HIROTA' s  position  as  a  private  citizen 
in  rerrd  to  the  Tripartite  Pact?"  There  again  it  is 
inviting  vague  hearsay.  The  question  he  cen  be  asked 
is.  "hat  did  Mr.  HIROTA  tell  you? 

Ouestion  12  is  simply  asking  him  to  form  an 
opinion.  Me  can  tell  us  what  Mr.  HTROTA  said  but  not 
his  opinion  as  to  whether  hr.  HIROTA  exerted  his  best 
efforts . 

Question  13  is  such  a  vague  question  it  couldn't 
possibly  be  admitted,  inv.it inp  him  to  say  anything  else 
that  cones  into  his  head.  In  my  submission,  this  ques¬ 
tion  v/ould  have  to  be  completely  redrafted  to  be  proper 
for  the  Tribir  -]  to  hove  if  sent  out. 

THE  FFESIDENT:  This  is  a  queer  position.  If 
I  were  a  trial  judge  in  Australia,  I  could  decide  all 
these  questions,  knowing  what  I  v/ould  do  in  court. 

T  don't  know  what  will  happen  in  the  court  if  these 
questions  were  allowed  to  bo  submitted  as  thev  are;  they 
may  or  may  not  be  rejected. 

The  question  did  not  arise  so  sharply  et  Nuern- 
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berr,  v/here  Lore’  Lawrence  could  consult  one  colleague 
and  kno”  exactly  v/hat  the  decision  vouin  be  in  court, 
because  there  were  only  four  and  he  hrd  a  casting  vote. 
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I  have  ten  colleagues.  T  may  five  expression  to  my 
views  of  v/hat  is  pdnissible  or  inadmissible  here  only 
to  find  that  T  an  not  agreed  v/ith  by  a  majority  of  the 
Court,  v/hich  comprises  eleven  Judges.  It  is  a  rather 
peculiar  situation.  T  almost  feel  inclined  to  let  the 
defense  ask  any  questions  they  like  and  trke  the  risk 
of  the  Court  rejecting  or  accepting  them. 

There  is  no  similarity  between  these  proceed- 
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ings  and  that  in  any  national  court.  That  is  ,the  diffi¬ 
culty  of  eleven  Judges  having  to  decide  questions  of 
fact  to  admit  or  reject  evidence. 

I  might  say  thrt.  according  to  my  view,  this 
question  cpn’t  be  rut;  the  answer  v/ould  be  inadmissible 
if  it  v^re.  It  is  swearine  the  issue  or  it.  is  beaming 
the  question,  .ike  the  accidental  shelling  of  the  LADY- 
^FtD.  A  majority  of  my  colleagues  might  not  agree  with 
me.  7  have  no  way  of  finding  out,,  and  T  pn  inclipicd  to 
let  th  defense  put  whatever  questions  they  think  fit 
and  take  tli<=-  risk  of  having  them  accepted  later;  but  they 
ought  to  be  guided  by  their  experience  with  v/hat  has 

happened  to  date  about  seme  of  the  things  that  Sir  Robert 

& 

Craipie  and  J'r.  Ore  •  have  sold.  I  think  it  would  he  a 
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v/aste  of  time  to  invito  those  tvo  to  express  opinions, 
so  T  agree  *uV.y  with  1'r.  Carr  that,  according  to  my  idea 
of  v/bat  is  admissible  or  v/hat  is  inadmissible,  the  chances 
he  suggests  should  be  made. 

MR.  COIGNS  CARp;  If  that  is  your  viev/.  your 
Honor,  nay  I  suggest  to  my  friend,  for  his  ovn  sake, 
that  he  reconsider  the  questions  and  then  puts  in  what 
he  likes  and  takes  his  chsnce3  of  their  being  objected 
to  when  they  are  submitted.  T  have  no  objection  to  thrt 
procedure.  T  fully  sec  the  difficulty  of  your  ruling 
at  this  stage  about  that.  On  the  other  hond,  J  can 
quite  sec-  from  my  friend's  point  of  view  that  he  would 
like  to  knov.  whether  his  questions  r re  going  to  be  accept¬ 
ed  or  not . 

THE  PRESIDENT •  I  kno'-  hov/  carefully,  when  v/e 
are  considerin'  Questions  of  interrogatories  in  chambers, 
re  go  into  these  matters  of  evidence,  and  the  Judpe  can 
say,  "‘That  decision  T  rive  here  ".’ill  be  the  decision 
when  "  try  the  cose  l^ter  on.*'  Rut  thot  is  not  so  today, 
for  from  it. 

MR.  YAKAOHA:  I  cm  perfectly  agreeable,  Sir 
'"illiem,  to  sit  down  with  Mr.  Carr  and  revise  some  of 
these  questions.  / 

THE  PRESIDENT :  In  the  light  of  your  experience 
with  this  '’’curt’s  decisions  in  thes  :  matters,  I  think 
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that  Is  the  best  we  can  do. 

J'cjor  Furness,  do  vou  have  the  same  interests 

!!R.  COKYNS  CARR:  I  have  indicated  to  my  friend 
Hr.  Furness  which  of  his  questions  I  object  to,  and  if 
he  cares  to  revise  them  and  take  the  same  chance  as  Fr. 
vemnoka,  I  shall  raise  no  objection. 

MR .  FERNESS :  I  come  in  beenuse  under  Paper  No 
27?  an  order  was  issued  authorizing  me  to  interrogate 
Sir  Robert  Craigie,  p.nd  I  thought  that  if  this  was  handled 
by  cable,  my  questions  could  bo  handled  in  the  same  v/ay 
ft  the  same  time.  I  nm  not  a  party,  of  course,  to  r. 
Yamaoke's  application,  but  since  my  questions  deal  with 
the  sfiTae  type  of  subject  and  is  addressed  to  the  same 
man,  T  thought  we  could  handle  the  one  message. 

TH1’  PRESIDENT:  In  the  light  of  what  I  said,  have 
you  any  guidance  at  ell,  "ajor  Furness'. 

FURNESS :  ves  T  have. 

THE  PRESIDENT:  I  think  we  can  meet  you  by 
having  the  questions  and  answers  cabled.  "ill  that  be 
sufficient*; 

rn.  FERNESS :  1  r'on't  think  !'r.  Carr’s  objec¬ 

tions  tc  :ny  ouestions  are  b^sed  on  the  same  arguments. 

THE  PRESIDENT:  7h  y  may  nit  be.  ’•’ill  :•  have 
time  nor  to  go  into  them*-'  ’.'ill  tomorrow  morning  be  all 
right* 
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r*R.  COMY.VS  CARR:  In  view  of  what  you  hove  sold, 
’p  t.her  cny  object  in  you*?  going  into  it  further? 

THE  PER..  I  EYT.  T  :n  trying  to  get  you  to  agree, 
r  r  -ult  of  you*  discuraion  v'ith  me  you  nry  agree  on 

A  *■ 

«•  W  • 

COnPIS  CARR;  ''’ouldn't  it  be  better,  as  you 
suggested  just  no  v,  thrt  *ny  friends  should  take  their 
o  n  course,  md  if  there  ar:  any  objections  to  the  ques¬ 
tions  ns  they  finally  subr it  then,  they  should  bo  taken 
before  the  Tribunal. 

IH.  FHRYESS;  I  personally  don’t  think  that 
■  ould  be  r.  good  idea,  particularly  3n  I'r.  vemnokn's  case, 
because  if  !'r.  ''amnokr  ''-roes  v/ith  Hr.  Cn-r  he  may  find 
more  of  the  answers  to  Ms  questions  ere  admitted  than 
if  he  sent  them  out  Mind  this  vrv. 

I'R.  COI'YYS  CARP. :  T  gather  from  rhot  I  r.  Yemaoka 
said  to  no  that  in  r  ny  crsc.  he  proposes  to  revise  these 
Questions. 

I®.  YAI'AOHA :  Yes. 

I'R.  C0JTN3  CARR-  Rut  T  can't  take  any  respon¬ 
sibility.  T  must  reserve  the  right  to  object  to  the 
questions  and  answers  when  they  come  in  unless  a  ruling 
Is  given  now. 

THE  PRESIDENT:  But.  I  can  give  no  ruling  bind¬ 


ing  my  colleagues. 
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I  '•■111  rejourn  this  until  nine  o'clock  tomorrov/ 
morning.  In  the  meantime  you  mry  have  a  better  sugges¬ 
tion. 

('Thereupon,  at  13?5i  the  proceeding  was 
concluded. ) 
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